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Trade Unionism : Theory and Practice in Bangladeshi Industries- Focused on Bangladesh

1 (A)What is Trade Union security?
According to section 2 (xxvi) of the Industrial Relations Ordinance 1969 (as amended up to date), Trade Union means any combination of workmen or employers formed primarily for the purpose of regulating the relations between workmen and employers or workmen and workmen or employers and employers, or for imposing restrictive conditions on the conduct of any trade or business and includes a federation of two or more trade unions.

According to Section-17 of IRO 1969, no officer or member of a registered trade union or a collective bargaining agent shall be liable to punishment under Sub-section (2) of Section-120B of the Penal code in respect of any agreement made between the members thereof for the purpose of furthering any such object of the trade union as is specified in its constitution, unless the agreement is an agreement to commit an offence, or otherwise violate any laws other than this ordinance. Section-18 gives the trade unions Immunity from civil suit in certain cases. According to Section-19 an agreement between the members of a trade union shall not be void, or voidable by reason only that any of the objects of the agreement are in restraint of trade.

CBA has the authority to raise Industrial dispute, bargain on it, can issue strike notice, declare strike, go for argument with employers and represent workers in all legal forum. 

The above are also rights and privileges of registered trade unions and collective bargaining agents. 

Trade Unions must have financial security. Section-7 of Industrial relation Ordinance 1969 has provided that Constitution of a Trade union must contain Provisions for safety of its funds and its safe expenditure. Registration of a Trade Union may stand cancelable if its membership falls short of 30% of the workmen employed in the establishment for which it has been registered. A Trade Union thus remains safe if it can maintain its membership at highest level above 30%. Trade Union must avoid all conditions that may render it cancelable, must maintain all registers and documents as required by laws to keep it safe.

Bangladesh has ratified ILO convention no.87, concerning Freedom of Association and Protection of the right to organize and convention no. 98 concerning right to organize and collective bargaining convention. Thus, Trade Unions are rights of workers and employers internationally accepted mainly for organizing themselves and for collective bargaining. Freedom of Association is a right guaranteed by ratified ILO convention and our Labour Legislation. 

2. 1 (A) What is Trade Union?
According to section 2 (xxvi) of the Industrial Relations Ordinance 1969 (as amended up to date), Trade Union means any combination of workmen or employers formed primarily for the purpose of regulating the relations between workmen and employers or workmen and workmen or employers and employers, or for imposing restrictive conditions on the conduct of any trade or business and includes a federation of two or more trade unions.

Bangladesh have ratified ILO convention no.87, concerning Freedom of Association and Protection of the right to organize and convention no. 98 concerning right to organize and collective bargaining convention. Thus, Trade Unions are rights of workers and employers internationally accepted mainly for organizing themselves and for collective bargaining. Freedom of Association is a right guaranteed by ratified ILO convention and our Labour Legislation. 

1 (B) What is Freedom of Association?
Section –30 Industrial Relations Ordinance 1969 (as amended up to date) spells out clearly that workers and employers shall enjoy the right of Freedom of Association without any previous authorization. The Provision says:  

i) Workers, without distinction whatsoever, shall have the right to establish and , subject only to the rules of the organization concerned, to join associations of their own choosing without previous authorization;

ii) Employers, without distinction whatsoever, shall have the right to establish and , subject only to the rules of the organization concerned, to join associations of their own choosing without previous authorization;

iii) Trade unions and employers’ associations shall have the right to draw up their constitutions and rules , to elect their  representatives in full freedom, to organize their administration and activities and to formulate their programs;

iv) Workers’ and employers’ organizations shall have the right to establish and join federations and confederations and any such organization, federation or

 Confederation shall have the right to affiliate with international organizations and confederations of workers’ and employers’ organizations.
3.What are the legal procedures of registration of Trade Union?
The mode of formation and registration of trade unions is defined in sections 5-9 of the Ordinance. According to section 8(1) The Registrar, on being satisfied that the trade union has complied with all the requirements of this Ordinance, shall register the trade union in a prescribed register and issue a registration certificate in the prescribed form within a period of sixty days from the date of receipt of the application. In case the application is found by the Registrar to be deficient in a material respect or respects he shall communicate in writing his objection to the trade union within a period of 15 days from the receipt of the application and the trade union shall reply thereto within a period of fifteen days from the receipt of the objections. 

(2) When the objection raised by the Registrar have been satisfactorily met, the Registrar shall register the trade union as provided in sub-section (I). In case the objections are not satisfactorily met, the Registrar may reject the application.

(3) In case the application has been rejected or the Registrar has, after settlement of the objections delayed disposal of the application beyond the period of sixty days provided in sub-section (I) the trade union may appeal to the Labour Court who for reasons to be stated in their judgment may pass an order directing the Registrar to register the trade union and to issue a certificate of registration or may dismiss the appeal.

The Certificate of registration is given under Section- 9 of the Ordinance. According to Section-9 the Registrar, on registering a trade union under Section-8 shall issue a certificate of registration in the prescribed form, which shall be conclusive evidence that the trade union has been duly registered under this Ordinance. The Registrar of Trade Unions may cancel the registration of a trade union with permission of labour court on some specified grounds. The Trade Union whose registration is cancelled may prefer an appeal before the Labour Appellate Tribunal Section 20 of the Law prescribes for registration of Trade Union Federation.

3) Unfair Labour practices on the part of employer 
Employers’ Unfair labour practice is defined in Section-15 of the Industrial Relations Ordinance 1969. According to this section imposing of any condition in a contract of employment seeking to retrain the right of a person to join a trade union or continue his membership of a trade union; or refusing to employ or refusing to continue to employ any person on the ground that such person is, or is not, a member or officer of a trade union; or discriminating against any person in regard to any employment, promotion, condition of employment or working condition on the ground that such person’s being a member or officer of a trade union; or dismissing, discharging, removing from employment or threatening as such a workmen or injure or threaten to injure him in respect of his employment by reason of his persuading any other person to become, a member or officer or a trade union; or for his participation in trade union activities or inducing any person to refrain from becoming, or to cease to be a member or officer f a trade union by conferring any advantage or compel any  officer of the collective bargaining agent to sign a memorandum of settlement by using intimidation, coercion, pressure, threat, confinement to a place physical injury, disconnection of water, power and telephone facilities and such other methods or interfere with, or in any way influence the election for determination of collective bargaining agent or recruiting new workman during the period of strike except with the permission of the conciliator.

4) Unfair labour practices on the part of workmen
Unfair labour practices on the part of workmen are defined in Section-16 of IRO 1969. According to the section any workman or trade union of workmen or any person is allowed to: 

(a) persuade a workman to join or refrain from joining a trade union during working hours; or 

(b) intimidate any person to become, or refrain from becoming to be a member or officer of a trade union; or  

(c) induce any person to refrain from becoming, or cease to be a member or officer of a trade union, or 

(d) compel or attempt to compel the employer to sign a memorandum of settlement by using intimidation, coercion, pressure, threat, confinement to a place, physical injury, disconnection of telephone, water and power facilities and such other methods; or 

(e) compel any workman to pay, or refrain from paying, any subscription towards the fund of any trade union.

5. Right and privileges of registered trade unions and collective bargaining agents:
The Industrial Relation Ordinance 1969 (as amended up to date) contains Provisions about procedure of Registration of Trade Union, determination of Collective Bargaining Agent and has also enumerated their rights, provisions, as under.

According to Section-17 of IRO 1969, no officer or member of a registered trade union or a collective bargaining agent shall be liable to punishment under Sub-section (2) of Section-120B of the Penal code in respect of any agreement made between the members thereof for the purpose of furthering any such object of the trade union as is specified in its constitution, unless the agreement is an agreement to commit an offence, or otherwise violate any laws other than this ordinance. Section-18 gives the trade unions Immunity from civil suit in certain cases. According to Section-19 an agreement between the members of a trade union shall not be void, or voidable by reason only that any of the objects of the agreement are in restraint of trade.

CBA has the authority to raise Industrial dispute, bargain on it, can issue strike notice, declare strike, go for argument with employers and represent workers in all legal forum. 

The above are also rights and privileges of registered trade unions and collective bargaining agents. 

Trade Unions must have financial security. Section-7 of Industrial relation Ordinance 1969 has provided that Constitution of a Trade union must contain Provisions for safety of its funds and its safe expenditure. Registration of a Trade Union may stand cancelable if its membership falls short of 30% of the workmen employed in the establishment for which it has been registered. A Trade Union thus remains safe if it can maintain its membership at highest level above 30%. Trade Union must avoid all conditions that may render it cancelable, must maintain all registers and documents as required by laws to keep it safe.

6. 

a) What are the methods of workers Participation in Management?

b) What are the pre-requisites of success of participation Committee?
a) Participation Committee:

The Industrial Relations Ordinance, 1969 in order to promote, measures for securing and preserving amity and good relations between the employers and the workmen, and to that end, to comment upon matters of their common interest or concern and endeavors to compose any material difference of opinion provides for formation of participation committee for certain establishment. According to Section-24 the Director of Labour by an order in writing, to require the employer in any establishment in which fifty or more workmen are employed or were employed on any day in the preceding twelve months to constitute in the prescribed manner a participation committee consisting of representatives of the employer and the workmen. However, that the representatives of workmen is not less than the number of the representatives of the employer in the Participation Committee. 

Functions of the participation committee (Section-25) is to incalculate and develop a sense of belonging and workers' commitment and, in particular: 

a) To endeavour to promote mutual trust, understanding and co-operation between the employer and the workmen; 

b) To ensure application of labour laws; 

c) To foster a sense of discipline and to improve and maintain safety, occupational health and working condition; 

d) To encourage vocational training, workers' education and family welfare training; 

e) To adopt measures for improvement of welfare services for the workers and their families; 

f) To fulfill production target, reduce production cost and wastes and raise quality of products, Section-25A provides for the meetings of the Participation Committee.

7. What is Industrial dispute?

Section 26-33 of the Industrial Relations Ordinance relates to the mode of settlement of industrial dispute. An 'Industrial dispute' has been defined in clause (xiii) of Section-2. According to the definition an "Industrial dispute" means any dispute or difference between employers and employers or between employers and workmen or between workmen and workmen which is connected with the employment or non-employment or the terms of employment or the conditions of work of any person.

Section-26 provides for raising of dispute and it casts a duty on the other side to arrange for bipartite talks within ten days of the receipt of the demands. If the parties reach a settlement on the issues discussed, a memorandum of settlement shall be recorded in writing and signed by both the parties and a copy thereof shall be forwarded to the Conciliator. A Conciliator is a person appointed by the Government to conciliate into the disputes. According to Section-27A: Where the parties to an industrial dispute fail to each a settlement by negotiation under Section-26, any of them may report to the Conciliator that the negotiations have failed and request him in writing to conciliate in the dispute and the Conciliator shall, on receipt of such request, proceed to conciliate in the dispute. Section-28 provides for notice of strike or lockout. 

If the Conciliator fails to settle the dispute within ten days from the date of receipt of a request made under Section-27A, the collective bargaining agent or the employer may, in accordance with the provisions of this Ordinance, serve on the other party to the dispute twenty one days notice of strike or lock out, as the case may be. Conciliation however may continue after notice of strike or lockout. Section-29 lays down that where a party to an industrial dispute services a notice of strike or lockout under Section-28, it shall, simultaneously with the service of such notice, deliver a copy ther5eof to the Conciliator who shall proceed to conciliate or as the case may be continue to conciliate in the dispute notwithstanding the notice of strike or lockout.

If the conciliation fails, the Conciliator, according to Section-31 (1) shall try to persuade the parties to agree to refer the dispute to an arbitrator. In case the parties agree, they shall make a joint request in writing for reference of the dispute to an Arbitrator agreed upon by them. 

Sub-section (2) of the said section state that the Arbitrator to whom a dispute is refereed may be a person borne on a panel to be maintained by the Government or any other person agreed upon by the parties. 

Sub-section (3) states that the Arbitrator shall give his award within a period of thirty days from the date on which the dispute is referred to him or such further period as may be agreed upon by the parties to the dispute. 

According to Sub-section (4) after he has made an award, the Arbitrator shall forward copy thereof to the parties and to the Government who shall cause it to be published in the official Gazette. 

Sub-section (5) of the said section reads that the award of the Arbitrator shall be final and no appeal shall lie against it. It shall valid for a period not exceeding two years, as may be fixed by the Arbitrator.

Section-32 provides that (I) if no settlement is arrived at during the course of conciliation proceedings and the parties to the dispute do not agree to refer it to an Arbitrator under section 31, the workmen may go on strike of, as the case may be, the employer may declare a lock-out, on the expiry of the period of the notice under Section-28 or upon the issuance by the conciliator to the parties to the dispute of a certificate to the effect that the conciliation proceedings have failed, whichever is the later. 

(1A) The parties to the dispute may, at any time, either before or after the commencement of a strike or lockout, make a joint application the Labour Court for adjudication of the dispute. 

 (2) In any case in whcih the Government prohibits a strike or lock out, it shall forthwith referee the dispute to the Labor Court. 

(3) The labour court shall, after giving both the parties the dispute an opportunity of being heard, make such award as it deems fit as expeditiously as possible but not exceeding sixty days from the date on which the dispute was referred to it provided that the Labour Court may also make an interim award on any matter of dispute Provided also that any delay by the Labour Court in making an award shall not affect the validity of any award made by it. 

(4) An award of the Labor Court shall be for such period as may be specified in the award which shall not be more than two years.

Strike or Lockout in public utility services / Can Strike and Lockout be declared everywhere?

Some services specified in the Schedule of the Industrial relations Ordinance, 1969 have been declared as public utility services. These are:

(i) The generation, production, manufacture, or supply of electricity, gas oil or water to the public; 

(ii) Any system of public conservancy or sanitation; 

(iii) Hospitals and ambulance service; 

(iv) Fire fighting service; 

(v) Any postal, telegraph or telephone service; 

(vi) Railways and airways; 

(vii) Ports; and 

(viii) Watch and ward staff and security services maintained in any established. Strikes and lockouts can not be declared in the above public utility services and places.

8. Discuss formation, Power and functions of i) Labour Court and ii) Labour Appellate Tribunal:

i) Labour Court 

Industrial justice is administered through Labour courts, court is a place where justice is administered, and labour Court is no exception of it. Industrial justice is administered through Labour Courts. 

A Labour Court is constituted under Section-35 of the Industrial Relations Ordinance, 1969.  According to Sub-section (1) of Section 35 the Government may, by notification in the official Gazette, establish as many Labour Courts as sit considers necessary. 

Sub-section (2) of the said section provides that a Labour Court shall consist of a Chairman appointed by the Government and two members to advise the chairman, one to represent the employers and the other to represent the workmen. 

According to Sub-section (3) a person shall not be qualified for appointment as Chairman unless he has been or is, or is qualified to be a Judge or Additional Judge of the High Court Division or is a District Judge, or an Additional District Judge. 

According to Sub-section (4) the Government shall constitute, in the prescribed manner, by notification in the official Gazette, two panels, one of which shall consist of representative of employers and the other of representatives of the workmen, each panel consisting of not more than five persons: The chairman shall, for adjudication, enquiry, determination or disposal of a case relating to a specific industrial dispute, select one person from each of the two panels constituted under Sub-section (4), and persons so selected , together with the chairman, shall  be deemed to have constituted the Labour Court in respect of that industrial dispute. 

Jurisdiction of Labour Court
Sub-Section (5) of section 35 provides that labour Court shall have exclusive jurisdiction to – 

a) adjudicate and determine an industrial dispute which has been referred to or brought before it under this Ordinance; 

b) enquire into and adjudicate any matter relating to the implementation or violation of a settlement which is referred to it by the Government; 

c) try offences under this Ordinance and such other offences under any other law as the Government may, by notification in the official Gazette , specify in this behalf; 

d) exercise and perform such other powers and functions as are or may be conferred upon or assigned to it by or under this ordinance or any other law.

A Labour Court is be deemed to be a Civil court and have the same powers as are vested in such Court under the code of Civil Procedure, 1908 including the powers of – 

a) enforcing the attendance of any person and examining him on oath; 

b) compelling the production of documents and material object; 

c) Issuing commissions for the examination of witnesses or documents; and 

d) delivering expert decision in the event of failure of any party to appear before the court.

ii) Labour Appellate Tribunal

The Labour Appellate Tribunal is the appellate authority over awards of labour courts. The Labour Appellate tribunal is constituted under Section 38 of the Industrial Relations Ordinance, 1969. It consists of one member who shall be appointed by the Government, by notification in the official Gazette, from amongst person who is or has been a judge or an Additional judge of the High Court Division.

The Tribunal has the following powers: According to Sub-section (3) of section 38 of the Industrial Relations Ordinance, 1969 the tribunal may, on appeal, confirm, set aside, vary or modify the award, and shall exercise all the powers conferred by this Ordinance on the Court, save as otherwise provided. The decision of the Tribunal shall be delivered as expeditiously as possible, within a period of 60 days following the filing of the appeal; 

If an appeal is preferred against an order of reinstatement of a workman by the Labour Court, the Tribunal shall, notwithstanding anything contained in sub-section (3), decide such appeal within a period not beyond 180 days following the filing of the appeal and in the meantime the Tribunal may pass an order staying the operation of the order of the Labour Court and if such appeal is not disposed of within the aforesaid period the order of the Tribunal shall stand vacated after the expiry of the period . (Sub-section 3A)

Sub-Section (4A) empowers the Tribunal for the purpose of satisfying itself as to the correctness, legality or propriety of the order of the Labour Court, call for the record of any case or proceeding under the Ordinance and may pass such order in relation thereto as it thinks fir:

Provided that no order under this sub-section shall be passed revising or modifying any order adversely affecting any person without giving such person a reasonable opportunity of being heard.

According to sub-section (5) the Tribunal shall have authority to punish for contempt of its authority, or that of any labour Court subject to its appellate Jurisdiction, as if it were a High Court.

The Labour Appellate forum against the order of cancellation of registration of a trade union. The Tribunal of cancellation of registration of a trade union. The Tribunal on appeal against such order of cancellation under section 10 may uphold or reject the order.

According to section 45 the Tribunal can prohibit strike, etc. when strike or lock-out in pursuance of an industrial dispute has already commenced and is in existence at the time when, an appeal in respect of any matter arising out of an industrial dispute is preferred to a Tribunal under section 38, the Tribunal may, by an order in writing prohibit continuance of any strike or lock-out in pursuance of such industrial dispute which had already commenced and was in existence on the date on which the appeal was preferred.

According to section 50 of the Industrial Relations Ordinance the Labour Appellate tribunal on reference, can interpret a settlement or award in case any difficulty or doubt arises as to the interpretation of any provisions of an award or settlement. If any settlement or award is referred to the Tribunal it shall, after giving the parties an opportunity of being heard, decide the matter, and its decision shall be final and binding on the parties.

Besides the above noted powers the Labour Appellate Tribunal hears and decides appeals against the judgements and orders of the Payment of Wages authority under the Payment of Wages Act, 1936 and Workmen’s compensation Commissioner under the Workmen’s Compensation Act, 1923.

10. Who has the Power to prohibit strikes and /or Lockouts?

A Labour Court and the Labour Appellate Tribunal has the power to prohibit strike, etc. in certain circumstances. According to Section-45 of the Industrial Relations Ordinance, 1969- (1) When strike or lock-out in pursuance of an industrial dispute has already commenced and is in existence at the time when, in respect of such industrial dispute, there is made to or is pending before, a Labour court an application under Section-34, the Labour Court may, by an order in writing, prohibit continuance of the strike or lock-out.

Sub-section-2 of Section-32 of IRO 1969 states that if a strike or lock-out lasts for more than 30 days, the Government may, by order in writing, prohibit the strike or lock-out Provided that the Government may, by order in writing, prohibit a strike or lock out at any time before the expiry of thirty days if it is satisfied that the continue of such strike or lockout is causing serious hardship t the community or is prejudicial to the national interest. 

11. Illegal strikes and Illegal lock-out
I) A strike or lock-out shall be illegal if – it is declared, command or continued in contravention of the Provisions of IRO-1969 as mentioned below:

a) it is declared, commenced or continued without giving to the other party to the dispute, in the prescribed manner, a notice of strike or lock-out or before the date of strike or lock-out specified in such notice, or in contravention of section 44; or 

b) it is declared, commenced or continued in consequence of an industrial dispute raised in a manner other than that provided in section 43; or 

c) it is continued in contravention of an order made under section 32 section 33 or section 45; or 

d) it is declared, commenced or continued during the period in which a settlement or award is in operation in respect of any of the matters covered by a settlement or award.

